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Under a short-form Deed of Settlement (the “trust deed”) made
on April 3rd, 1999 between Tiberius Collie (“the Settlor”’) and
TrustCo Ltd (“the Trustee”), an irrevocable trust of personal
property (“the Trust”) was established under Bahamian law.
The Beneficiaries of the Trust were declared by Clause 2 of the
trust deed to be :” a) the Settlor’s son, Zacariah; and (b) any
child or children that may be born to Zacariah and his lawfully
wedded wife and living on the Division Date”.

The Settlor was an “old school” religious, social and moral
conservative. Indeed the letter of wishes he gave the trustee at
the time the trust was established said only one thing : “Unless
Zacariah’s children are born within lawful wedlock to himself
and his wife, they are not to get anything under this Trust. | want
to make that absolutely clear. End of story”.

The “Division Date” is defined as “the date of Zacariah’s death”.
The trust deed stipulates that on the Division Date the entire
Trust Fund is to be distributed to the then living child or children
of Zacariah qualified under clause 2 (b) (ante) and if more than
one in equal shares, absolutely.

There is, however, a default provision in the trust deed (the
“Default Provision”) which says that “if, on the Division Date,
there is no living child of Zacariah qualified under Clause 2 (b),
the Trust Fund is to be distributed to The Ranfurly Homes for

Children (“the Ranfurly Homes”) as to 75% and the Settlor’s
only brother, Leopold Collie (“Leopold”), as to the remaining
25%, absolutely”.

The Settlor died on June 10th, 1999, leaving a son, Zacariah,
then 19 and unmarried.

Zacariah married Jacinta Bain in 2000 but no children came of
this marriage. Indeed the marriage lasted only a few months. As
fate would have it, Jacinta divorced Zacariah later in 2000 after
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discovering that he was having an affair with her younger sister,
Cornelia. Incidentally, Jacinta is still living.

Zacariah later entered into a ceremony of marriage with
Cornelia on February 14th, 2001, when they were aged 20 and

17, respectively, in a marriage registrar’s office in Nassau under
the authority of a proper “registrar’s certificate”, and in
accordance with the formalities prescribed by the Marriages
Act and with parental consent in the case of Cornelia.

Neither Zacariah nor Cornelia disclosed any impediment to the
marriage and appear not to have been conscious of any. In
particular, neither of them took the slightest notice of the fact
that Zacariah was now marrying his former wife’s sister, and
conversely that Cornelia was now marrying her sister’s former
husband. If this was legally problematic in any way, neither of
them was aware of it. Similarly, the marriage registrar was not
aware of it either. No objection to the marriage was raised by
anyone.

Zacariah and Cornelia lived happily together in The Bahamas
until Cornelia’s death in 2024. They had only one child during
their purported marriage, namely, Cuthbert Collie, who was
born in January 2002 and is now 24 years of age.

There is no evidence of any “outside” children.

Zacariah died on August 5th, 2025. The Division Date therefore
occurred on that date.

The Trust Fund consists of two million dollars ($2,000,000).

The Trustee had been preparing to distribute the whole of the
Trust Fund fund to Cuthbert when it received a communication
out of the blue from Leopold’s counsel claiming that Cuthbert
was not an eligible child within the meaning of the
“Beneficiaries” definition of the trust deed (see para 2 above) as
his parents, Zacariah and Cornelia, were not “lawfully wedded”;
that instead, by virtue of the previous marriage between
Zacariah and Cornelia’s sister, Jacinta, Zacariah and Cornelia
were within “the prohibited degrees of affinity” under Bahamian
law and as such their marriage was null and void by virtue of
Section 49 of the Marriages Act which stipulates that “if the
parties to any marriage are within the prohibited degrees of
consanguinity or affinity according to the law of The
Bahamas, the marriage shall be null and void.” (Emphasis
supplied).
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In the_premises, Leopold contends that the Default Provision
has been engaged; that accordingly the only persons entitled to
the Trust Fund are The Ranfurly Homes and himself in the
respective proportions described in paragraph 6 above, that is
to say, the Ranfurly Homes as to 75% (or $1,500,000) and
Leopold as to the remaining 25% (or $500,000).

Leopold, aged 68, has lived virtually all his life in New York and
was not familiar with either of his late brother’s wives or the
details of their marriages. Moreover, he only very recently
learned of the terms of the Trust. However, after making
inquiries and taking the advice of counsel, he has instituted
proceedings in the Bahamas Supreme Court for a declaratory
order in the terms of paras 15 and 16 above.

Cuthbert, for his part, rejects Leopold’s claim. He contends
that he is entitled to the whole of the Trust Fund and that the
Default Provision is not engaged at all.

The Trustee and the Ranfurly Homes have each agreed to abide
the result of the contest between Leopold and Cuthbert and
have declined to take any active part in the proceedings
Accordingly, the parties to the moot will be Leopold and
Cuthbert, represented by their respective counsel.



