“What’s Love Got

To Do With It?

Divorce & Ancillary
Matters”

Moderator:
Giahna Soles-Hunt, Partner, Glinton Sweeting O'Brien
Panelists:

Justice Diane Stewart (Ret.), Consultant, Mckinney, Bancroft &
Hughes
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Magistrate lan-Marie Darville-Miller, Family Court, Magistrate



The Statute

* The Matrimonial Causes Act Chapter 125
- Section 25
» Section 27
 Section 28
 Section 29



(1) It shall be the duty of the court in deciding whether to exercise its powers under section
relation to a party to a marriage and, if so, in what manner, to have regard to all the circums
following matters that is to say-

(a) the income, earning capacity, property and other financial resources which each of the parties t
likely to have in the foreseeable future;

(b) the financial needs, obligations and responsibilities which each of the parties to the marriage h
have in the foreseeable future;

(c) the standard of living enjoyed by the family before the breakdown of the marriage;
(d) the age of each party to the marriage and the duration of the marriage;
(e) any physical or mental disability of either of the parties to the marriage;

(f) the contribution made by each of the parties to the welfare of the family, including any contribution made by looking after the
home or caring for the family;

(9) in the case of proceedings for divorce or nullity of marriage, the value to either of the parties to the marriage of any benefit
(for example, a pension) which, by reason of the dissolution or annulment of the marriage, that party will lose the chance of
acquiring;

and so to exercise those powers as to place the parties, so far as it is practicable and, having regard to their conduct, just to do
so, in the financial position in which they would have been if the marriage had had not broken down and each had properly
discharged his or her financial obligations and responsibilities towards the other.



Needs Principle

« Refers to both the capital and the income needs of the parties in
proceedings for financial relief on divorce

* It ensures that both parties, and any dependent children, receive a
fair outcome that meets their reasonable financial needs following
the breakdown of the marriage.

+ Both parties, as well as the children can move forward without
financial hardship.



Compensation Principle

* Refers to a relationship generated disadvantage;

* Where a party to a marriage significantly sacrifices their earning
capacity for the family’s benefit;

* The concept considers that one spouse may have seriously sacrificed
their own earning capacity for the greater good of the family;

* These include earning capacity reduction, or professional
development postponement;

« Example — Leaving a career to care for the children. has "for
relationship-generated disadvantage".



Sharing Principle

* The sharing of matrimonial assets on an equal basis unless there is
good reason not to;

* These are the assets built up during the marriage or pre-marital
assets that have been “matrimonialized”. This applies regardless of
whether one spouse was the breadwinner and the other the
homemaker.

» The starting point is 50/50;

* Departures can include:

 Prioritizing needs of the parties and the children, thus returning the the
needs principle;

« Short marriages;

« Childless marriage.



Matrimonial Assets vs. Non-Matrimo

Matrimonial Assets

* Built up or acquired during the course of the
marriage.

« Common examples of matrimonial property
include:

The family home — regardless of who bought it
or whose name is on the deeds;

Savings accumulated during the marriage;
Pensions built up during the marriage;
Joint bank accounts;

Vehicles, investments or other assets
purchased while married,;

Business interests developed during the
marriage;

Non-Matrimonial Assets

» Assets acquired by one spouse solely to the
marriage prior to the marriage.

* This can include:

Inheritances received by one party;
Gifts given to one spouse exclusively;

Family Business established prior to the
marriage;

Property or investments owned before the
marriage;

Post-separation assets that have been acquired

after the relationship had already irretrievably
broken down.




“Matrimonialisation”

* The change of non matrimonial assets to matrimonial assets based
on how the assets have been dealt with during the marriage;

» “Matrimonialisation” of assets are subject to the sharing principle.

* For example:

* |[f non-matrimonial assets have been used to benefit the family (e.g. an
iInheritance was used to buy the family home), they may now be deemed
part of the ‘matrimonial pot’;

* The longer the marriage, the more likely non-matrimonial property will be
considered shared in the eyes of the court;




Discovery and Joinder

* KLD v PJD

* Full and Frank Disclosure

*Mv M
- Joinder of the Trustee to the court proceedings




Trustee Act S. 77 Applications

« 77. (1) Atrustee or personal representative may without commencing an actio
the opinion, advice or direction of the Court of Judge in Chambers on any que
or administration of the trust property or the assets of any testator or intestate.

* (2) Such application shall be served upon and the hearing attended by all persons int
or such of them as the Judge thinks expedient.

* (3) A trustee or personal representative acting upon the opinion, advice or direction given by the Judge s
deemed so far as regards his own responsibility to have discharged his duty as such trustee or pers
representative in the subject matter of the said application.

* (4) Subsection (3) shall not extend to indemnify any trustee or personal representative in respect of any act done
in accordance with such opinion, advice or direction if he is guilty of any fraud or willful concealment or
misrepresentation in obtaining such opinion, advice or direction.

* (5) The costs of such application shall be in the discretion of the Judge.

* In the Matter of the trusts of the Deed of Settlement establishing the X Settlement 2020/CLE/gen/unnumbered
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Trustee Act (Amendment) to S.77

» Section 77 of the Trustee Act is amended
the deletion of subsection (1) and the su
following —

* “(1) A trustee, personal representative or power holder may appl
the Court sitting in private (with or without commencing an action) fo

the opinion, advice or direction of the Court, on any question
respecting the —

* (a) management or administration of the trust property; or

 (b) assets of any testator or intestate.”
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Standish v Standish

Distinction of non-matrimonial assets and matrimonial assets;

 Clarifications of the needs, sharing and compensation principles in matrimonial ma
+ “Matrimonialisation” — Changing a non-matrimonial asset to a matrimonial asset;

+ Establishes that assets brought into a marriage or inherited (non-matrimonial property) are
subject to the "sharing principle" (equal division) simply because they were transferred between spouses;

* Documentation of intention is important;

« Source of the asset trumps the title owner;

« “Matrimonialisation” exemption includes is tax planning,
* Intention must be demonstrated by the owner;

* Encourages the pre, ante and post nuptial agreements.
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Thank You
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